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Abstract

Objective: Health practitioners are potentially subject to malpractice claims against them and
previous research has indicated that legal proceedings against dentists are becoming a larger
proportion of all malpractice payments against healthcare professionals in the United States.
The objective of this study is to describe trends in the number of malpractice payments and
adverse actions made against dentists in the state of Texas over a fifteen-year period from 2006
to 2020.

Methods: Data regarding the adverse actions and malpractice payments against dentists was
retrieved from the National Practice Data Bank for the years 2006-2020. The data set included
adverse actions such as loss of clinical licensure, loss of clinical privileges or panel
memberships, drug enforcement administration license and Department of Health and Human
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Services-Office of the Inspector General exclusion (i.e., exclusion from federally funded health
programs). We exported all data into data visualization tools which we used to study and report
trends. The University of Michigan Medical School Committee on Human Studies determined
our study was not regulated and exempt (HUMO0116742).

Results: The number of adverse actions against dentists in Texas rose from 2006 (75 actions)
to 2015 (164 actions) followed by a downward trend until 2020 (70 actions). The number of
malpractice payments against dentists had an inverse relationship with adverse actions between
2006 - 2014 and again 2017 - 2020. However, during 2014 - 2016 there was a concurrent
increase in malpractice payments and adverse actions. Loss of clinical licensure was the most
common (91.23%) adverse action, followed by Drug Enforcement Administration (DEA)
action (3.77%), Health and human services - exclusions by the Office of the Inspector General
(HHS OIG) exclusion (1.68%) with the least common being cancellation of clinical
privileges/panel memberships (1.33%).

Conclusion: The number of malpractice payments against dentists followed a loosely inverse
relationship with adverse actions.
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Introduction

Dental practitioners, like other healthcare professionals, can be subject to malpractice claims
against them. Evidence shows that the number of dental malpractice payments in the US has
increased, but the number of non-dentist health care professional malpractice payments has
decreased [1]. Lack of informed consent has been shown to be the one of the causes of litigation
in many cases when complications related to the procedure arise [2]. Studies and articles have
highlighted the importance of informed consent and its link to medical (including dentistry)
litigation [2-5]. The principle of patient autonomy is fundamental to the practice of good
dentistry because it ensures that patients are completely and honestly informed (informed
consent) and empowered to decide on the course of their treatment [6,3]. As the American
Dental Association has stated, “informed consent is a process, not just a signature on a form”
[7]. When patients are informed of all possible outcomes and complications throughout their
treatment, their expectations are more reasonable than if the obtaining of consent is just a one-
time event. Furthermore, litigation comes with a heavy price tag. In 2021, the average dental
malpractice claim which includes payment and legal defense was found to cost up to $107,915
[8]. Reports relating to dentists and malpractice claims can be found through the National
Practitioner Data Bank (NPDB) [9]. The NPDB was created by the Department of Health and
Human Services in 1986, to improve healthcare quality [10]. Prior to this, healthcare
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professionals who were barred from practice in one institution or state could simply move to
the next one. Extraordinary lists of multiple malpractice cases against the same professional
are available through various online sources [11]. A 2007 study that investigated dentist reports
in the NPDB from 1990 to 2004 found that a total of 13.2% of all NPDB reports were related
to dentists and that 73.7% of those resulted from malpractice actions [12]. The study concluded
that dental malpractice settlements have generally kept pace with inflation over the past decade.
According to NPDB, an adverse action is an action taken by a board of registration in dentistry
against a practitioner's clinical privileges and malpractice payments is a monetary exchange as
a result of a settlement or a claim demanding monetary payment for damages [13]. The current
paper is intended to serve as an evaluation of the trends in malpractice payments and adverse
actions made against dentists in Texas over a fifteen-year period of 2006 to 2020.

Material and Methods

Our study of adverse actions and number of malpractice payments against dentists utilizes data
from the NPDB [14]. Data for the state of Texas from 2006-2020 was extracted and evaluated.
There is a two-year lag between data collection and release of data and that is why the most
recent year currently available is 2020. All data was exported from NPDB into Microsoft Excel
and graphs were generated. We used these graphs to study and report the trends. The University
of Michigan Medical School Committee on Human Studies determined our study was not
regulated and exempt (Study ID HUMO00116742).

The information we considered in the evaluation for the state of Texas included the type of
healthcare provider, the state the healthcare provider was working in, the year when
malpractice payment was made, the range of payment amount, the adverse action taken (loss
of state licensure, loss of clinical privileges or panel membership, Drug Enforcement
Administration (DEA) and Health and human services - exclusions by the Office of the
Inspector General (HHS-OIG). The NPDB website describes the above-mentioned parameters
as -

An adverse action can include any of the following, a disciplinary action taken against a
practitioner's  clinical privileges, licensure, membership and exclusion from
Medicare/Medicaid.

Medical Malpractice Payment is a financial compensation given by a licensed healthcare
practitioner as a result of a settlement or judgment of a written complaint or claim. This can be
due to a practitioner's provision of or failure to provide health care services; and may include,
but is not limited to, the filing of a tort claim in any adjudicative body.
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Clinical Privileges are privileges and membership that authorizes licensed health care
practitioners to render medical care by a healthcare organization.

Drug Enforcement Administration (DEA) allots practitioners Federal DEA numbers and
registers them to prescribe controlled substances.

HHS OIG Exclusion is a list of Excluded Individuals/Entities (LEIE) that provides information
regarding individuals and entities currently excluded from participation in Medicare, Medicaid,
and all other Federal healthcare programs.

Results

Table 1 shows that there were 65 malpractice payments by dentists in 2006. The upper limit
during the period of the study was in 2014 when there were 191 malpractice payments. The
malpractice payments after 2014 declined steadily to 40 cases in 2020 with the exception of a
spike of 122 in the year 2017. The number of adverse actions against dentists was also observed
to increase from 75 in 2006 to 164 in 2015 and then declined to 70 in 2020. It can be seen that
the number of malpractice payments against dentists have been at or below the state average
with the exception of three major peaks - 2014, 2015 and 2017.

Loss of license was the most common adverse action taken (91.23%). Revocation of DEA
license was the second most common adverse action against the dentist and comprised 3.77%
of the total adverse actions. HHS OIG exclusion (1.68%) and cancellation of clinical
privileges/panel memberships (1.33%) were the minor category of adverse actions taken
against dentists. HHS OIG exclusion ranged from a minimum of 0 to a maximum of 8 cases
and cancellation of clinical privileges and panel memberships ranged from a minimum of 0 to
a maximum of 5 cases, during the study period.

In the study period, the majority of payments were < $250,000, with the largest number (680)
of malpractice payments being less than $50,000 followed by $50,000- $99,999 (236) and
$100,000 - $249,000 (129) respectively. There were only a small number (42) of payments
above $250,000 (Table 2,3).
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Table 1: Adverse actions and malpractice payments against dentists.
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Table 2: Type of adverse actions against dentists.
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Table 3: Malpractice payment range.

Discussion

The objective of the current study was to describe the trends in the number of malpractice
payments made by dentists and the number of adverse actions taken against dentists in Texas.
Table 1 shows the number of adverse actions taken against dentists in Texas over the fifteen-

year study period. According to Shulman, et al., an increase in the number of adverse actions
against dental professionals were thought to be due to hospitals, agencies, and state boards
becoming more familiar with the reporting requirements [13]. A decline in the number of
adverse actions, on the other hand, may represent an actual decrease or may be due to leniency
on the part of state boards, hospitals, professional societies, and other authorities in enforcing
discipline or reporting their activities. Shulman also stated that, though reporting mandates
were clear, the systems in place to provide oversight to the reporting were not perfect and that

under-reporting could occur.

Our study showed that, of all the categories of adverse actions against clinicians, loss of state
licensure was the most common (91.23%), followed by DEA license cancellation (3.77%).
Previous evidence has shown that, among the various options, the strongest measures that
health practitioner boards can take to safeguard the public from danger are restrictive/adverse
actions [14,15].
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Additionally, research has shown that the most common reasons cited for litigation are failures
of communication and documentation [16]. Previous evidence has shown that, of all decisions
regarding disciplinary actions, 43% were in the favor of the patient and 31% in the favor of the
dentist [17]. A study on medical license revocation in Texas showed that factors associated
with more severe disciplinary action have been found to include a history of two or more
disciplinary actions and a longer time period of practice (increased number of patient
encounters) [18].

We found a loosely inverse relationship between adverse actions and malpractice payments.
Therefore, a greater number of adverse actions may be a factor in a decreased number of
malpractice payments. Communication and documentation are the most common reasons for
litigation - existing evidence shows that better communication and documentation are strategies
to protect the dental provider from malpractice litigation [19].

Interestingly, our study found that the majority of malpractice payments were less than
$50,000. The reason for this is unclear but may be due to smaller out-of-court settlements made

to avoid more expensive outcomes. The indemnity insurer may negotiate for an out-of-court

settlement and payment as a part of a business decision and may even overrule the objection
of the defendant practitioner [13]. Yisi, et al., found that the majority of oral surgery litigation
claims were concluded by an out-of-court settlement [20]. They also state that claims reaching
settlements rather than court adjudication were resolved faster and with lower payments. In our
scope of study, we are not able to correlate the same with general dentistry practice.

Forster, et al., suggested that important factors in reducing medical legal risk are improving
communication skills, documenting the basis for decisions early on, practicing skilled
medicine, engaging with patients honestly and openly, and treating patients and their families
respectfully [17]. Schaffer, et al., suggested that implementation of multi-faceted patient safety
program that included development of procedural protocols and guidelines, team training,
regular review of adverse events by a patient safety committee, and establishment of a system
for anonymous event reporting may improve patient safety and reduce liability [21]. This has
been implemented in many other medical specialties. The same approach can be used to
develop guidelines in dentistry; however, implementation is exceedingly more complex with
50% of dentists serving in solo and 80% work in small practices with limited resources or inter-
practice collaborations [22-25].
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Conclusion

The purpose of this study was to describe trends in the adverse actions and malpractice
payments against dentists in Texas. The number of malpractice payments against dentists
followed a loosely inverse relationship with adverse actions and showed no neat trend.
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